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Summary and Conclusions
The overall conclusion of this International Monitoring Mission is that the trial of the oil workers charged with  organizing and participating in mass riots in the Kazakhstani city of Zhanaozen on December 16, 2011 did not meet fair trial standards. The trial monitoring was conducted by international and Kazakhstani experts representing the Civic Solidarity Platform.
 The monitoring covered the entire period of the trial: from its start on March 27, 2012 until the announcement of the  sentence on June 4, 2012. 
Major findings of the Mission include:  

1. The investigation of the events that took place on and after December 16, 2011 was neither full nor impartial.   The authorities should have proven that the protesting oil workers started the mass riots, and that the reaction by the police was legal and proportionate to the violent actions of the protestors.  Only this would have justified charging the defendants with participating in mass riots.  As this was never proved beyond a reasonable doubt, the authorities are responsible for the use of force and, given that the defendants should have benefited from the presumption of innocence, they should not have been found legally responsible.  

2. During the preliminary investigation twenty-seven of the 37 defendants and ten witnesses were  subjected to torture or cruel and degrading treatment  aimed at forcing them to  provide incriminating evidence. The defendants’ right to access to an attorney was also violated during the initial stage of the investigation.

3. Kazakhstani authorities did not conduct an effective investigation into the allegations of torture by defendants and witnesses, although these provided detailed information and identified the law enforcement officials who had used torture. As a consequence, none of those responsible for torture have been punished. Additionally, the court admitted into evidence testimony obtained by torture, claiming that the defendants’ allegations were made for the purpose of  avoiding criminal responsibility.

4. A great part of the evidence used during the trial appeared in essence to have been fabricated during the investigation . In addition to testimony obtained through torture, the evidence used included unreliable statements made by  police officers, including some who claimed to recognize defendants  from a long distance. A large part of the evidence compiled by the prosecution was irrelevant to the case. In general the trial appeared from the very beginning to be biased in favor of the prosecution and the principle of presumption of innocence was violated.

5. The widespread use of testimony by police officers and anonymous witnesses (some of whom were also police officers) represented another violation of fair trial standards, particularly as the guilty verdicts of 21 defendants were to a significant extent based on the basis of testimony by such witnesses. 
Introduction
This report was drafted on the basis of monitoring conducted by the Civic Solidarity Platform of the trial of oil industry workers from Zhanaozen charged with  organizing  and participating in mass disorders on December 16, 2011. The trial began took place in the city of Aktau from March 27 through - June 4, 2012. Representatives of the International Monitoring Mission of the Civic Solidarity Platform were present in the court room throughout. 
The monitoring was made possible due to the court’s respect for the principle  of open court proceedings. Nevertheless, the International Monitoring Mission does not consider the trial to have been conducted in compliance with fair trial standards due to a series of violations of the rights of the defendants .  The  issues described below give rise to significant reservations from the standpoint of compliance with fair trial standards.

I. Lack of a Full and Impartial Investigation of the Events that Occurred on and after December 16, 2011
Up until the end of the trial there were two conflicting versions of the events of December 16, 2011. According to the prosecution’s version  (which was set out in the indictment, as well as in the testimony of prosecution witnesses, including police officers and anonymous witnesses),the defendants planned, organized and participated in the riots.  The testimony of victims, witnesses and defendants, however, suggested that the participants in a peaceful protest were the victims of unlawful use of force by law enforcement authorities.
1.1. 
The trial did not clarify the circumstances surrounding the possible  provocative actions taken by law enforcement authorities and unidentified individuals in relation to the protesting oil workers  including:
· The role that Zhanaozen’s  akim (mayor)  Orak Sarbopeev played in the onset of the riots. According to testimony presented  during the trial, he gave orders for the organization of  holiday celebrations on the central city square, the site of the ongoing protest by oil workers. He insisted that small business owners put up yurts on this square, including by offering financial guarantees in the case of loss. The yurts were put up in places where they had not been in the past and where they should not have been according to Kazakh tradition. The mayor also ordered the erection of a stage and a holiday tree on the square; ordered children and teenagers to participate in the celebrations; and established the route of the holiday march directly through the site where the defendants were protesting.
· Provocations by law enforcement authorities  on December 16, 2011 including driving a vehicle directly into the crowd and ordering  a column (including mounted police) to march through the site where the oil workers were  protesting, after which clashes with the police began.
· The failure of the police to respond to provocations by unidentified young people in brand  new jackets with the logo of  Ozenmunaygaz (the protesting oil  workers also wore such jackets). The protesting workers did not recognize these individuals.
These circumstances, as well the fact that police officers from elsewhere in Kazakhstan had already started arriving in Zhanaozen on December 14, 2011 indicate that the local authorities had been preparing to disperse the workers’ protest and that the riots were provoked directly by the authorities.
1.2. 
The trial did not clarify the issue of whether or not Kazakhstani law enforcement bodies had been appropriately prepared to fulfill their duty to protect the protesting workers. It should be noted that the strike and ensuing protest on the city square had been going on for a long time (almost half a year) and had been peaceful throughout. Therefore, the state had an obligation to ensure the safety of the participants . It follows from the indictment and from the testimony of witnesses that law enforcement agencies and public services (including the fire brigade and the ambulance service) were not prepared to take appropriate action in order to ensure public order. The prosecutors indicated explicitly in the indictment that the police did not possess the specialist equipment necessary to restore order in case of a riot. 
On the other hand, the prosecutor’s statement about the lack of preparation by the police is contradicted by other facts, e.g. the arrival in Zhanaozen before December 16 of special units of the police from other cities, as well as the dispatch to Zhanaozen of police units whose responsibilities do not include ensuring public order  but whose representatives are skilled in conducting interrogations   (e.g. police officers from the division for fighting trafficking in drugs in Aktau). Moreover, video recordings presented by the prosecution during the trial showed police officers shooting firearms at the crowd and hiding behind shields. These facts prove that there had been preparations to disperse the workers’ gathering. 

The issues mentioned above give rise to a number of serious questions that were not clarified during the trial, namely:

· Was the decision to disperse the protest made in advance and, if so, by whom?

· Were the police prepared to fulfill their responsibility to protect a peaceful gathering? Did the police indeed not possess  appropriate specialized riot control equipment ? 

· If the police officers were not provided with specialized equipment necessary to ensure order and put an end to violence, then why not? 
· It follows from the case files that the authorities were aware of the tense situation and that riots would be possible during the holiday celebrations on December 16. In that case, why were the police equipped with firearms and live ammunition instead of specialized riot control equipment?

· Who gave the order to open fire and when?
1.3. 
Most of the 37 defendants were charged with participating in riots under art. 241.2 of the Criminal Code of Kazakhstan. However, the video recordings presented by the prosecution, in which the events of December 16, 2011 were documented, show police officers hiding behind their shields, moving in a closed formation towards the protestors, shooting with firearms from behind shields and later beating  injured individuals  with truncheons. The accused claimed that the police had shot without warning. This provides grounds for doubt as to whether the accused actually participated in riots or rather tried to save themselves from police fire. It should be emphasized once again that as a result of the use of firearms by the police at least 15 people were killed and many were wounded. Among the accused in the trial nine persons had gunshot wounds. 

Moreover, none of the accused was unequivocally recognized as a person who had put up resistance to the police; all testimony against them was of questionable reliability as the witnesses reported seeing them from a long distance. It should be emphasized that in a separate trial of five high rank police officers involved in the events at Zhanaozen, a court in Aktau ruled that police use of firearms had not been justified.
1.4. 
During the trial, no objective account of the events of December 16, 2011 and subsequent days was established.  According to the depositions of the victims, witnesses and the accused, when the police fired on the strikers (between 13.00 and 14.00) much of the property damage that was later attributed to the accused had not yet taken place. In fact, during the trial many victims testified that the property was destroyed only after police units took control of the city; some depositions explicitly indicating that police officers were responsible for the property destruction. 

For example, on March 28, 2012 victim Konysbaeva Zhanat, declared in court that her yurt had been the sole one to remain whole at the end of the day on December 17. The yurt disappeared during the night of December 17-18, when OMON
 troops had already been brought into the city. The victim declared that in her opinion the yurt had been stolen by the OMON soldiers because she later saw the yurt in the building where OMON troops had been stationed. 

Another victim, a shop owner, declared during the court hearing on March 28 that her shop was plundered on December 16. On December 17 the shop was burnt down, but this was after the arrival of the OMON troops. The victim said: “We were glad that the OMON had arrived but in the morning it turned out that everything was burnt down!” 
There was also other testimony about soldiers confiscating a car from a victim that  subsequently was burnt  and  about a shop that was plundered on December 21, long after the riots had ended and the city  already was under the full control of law enforcement authorities .
Additionally the defendants testified about numerous cases of abuse of power by the police during the pacification of the riots and after the introduction of a curfew, including creating an atmosphere of terror in the city after the introduction of the state of emergency; detention of all men the police encountered in the street, regardless of whether they had participated in the protest or not; beatings of and theft from detainees.

1.5. 
In order to assess the degree of guilt of the accused it is very important to compare the acts of the two sides during the events on December 16, 2011: on one hand the police used firearms and 10 of the defendants were wounded on that day; on the other hand acts of the accused for which they were sentenced to various punishments.

Some examples of specific acts for which the accused were sentenced are presented below: 

	Defendant
	Acts

	Dzhumagaliev
	The video shows him shouting: “Where is law, where is justice,” he used foul language and tried to break through a police fence.  

	Kosbarmakov
	He used foul language, showed a fist to a police officer, the video shows him running with a stone in his hand. 

	Ergazev 
	The video shows him running with a stone in his hand and leading away Dzharylgasynova. 

	Nepes
	He tore a sound amplifier from the wall, and threw stones at police officers.

	Dusenbaev Parahat
	He used foul language, threw stones, and broke a fence. 

	Akdzhigitov 
	He used foul language, destroyed a fence, and touched a police officer. 

	Isakov 
	He threw stones, and was wounded while doing so. 

	Besmagambetov 
	He broke the stage, a fence and amplifiers and trod on Christmas tree decorations. 

	Aspentaev
	He threw stones, and was wounded while doing so.

	Muhammedov
	He threw stones, and was wounded while doing so.

	Shamilov
	He smashed cobblestone pavement and threw pieces at the police, and was wounded while doing so. 

	Telegenov
	He threw stones, and was wounded while doing so.

	Tadzhenov
	He threw stones, and was wounded while doing so.

	Utebekov 
	He threw stones, and was wounded while doing so.

	Edilov
	He walked in the crowd with a flag, entered city hall, threw a fire extinguisher and broke a camera with the flag. 

	Dysenbaeva Аydzhaan 
	She threw stones, shouted “Ahead!” and was wounded while doing so. 

	Mukashev
	He broke sound amplifiers. 

	Koyshibaev Kayrat
	He threw stones, and was wounded while doing so.

	Aminov
	He threw stones, moved about the city hall building with two bottles of wine which he had taken from the service room. 

	Murinbaev
	He shouted at school children “Run away, run away!” and tried to break through a police fence. 


It must be noted that, in the opinion of the members of the International Monitoring Mission, many of these acts were not proven in court beyond a reasonable doubt. Most of the accused did not admit either having organized or having participated in mass riots and their convictions were based on testimony by police officers and anonymous witnesses and testimony obtained through the use of torture (see the following sections of the report). But even had it been proven that the accused actually committed these acts the responsibility of the law enforcement bodies for the events on December 16 should have been taken into account in determining the defendants’ culpability.
1.6. 
International standards with respect to freedom of peaceful gatherings, the guarantee of the right to life of persons participating in such gatherings, and rules for the use of firearms by law enforcement officers
 require that during and after the events of December 16, 2011 Kazakhstani authorities should have:

· ensured security for the protestors because, regardless of whether or not their gathering was legal, it was peaceful;

· refrained from dispersing the gathering because that is an extreme measure, and in the event of any risk to public order the authorities should first have tried to use conciliatory methods;

· refrained from using firearms against the protestors because in the case of riots the police should first use specialized equipment for dispersing gatherings with the least possible harm to participants;

· appropriately prepared police forces to protect peaceful gatherings or to disperse riots, and coordinated the activities of emergency services such as the police, local administration bodies, the fire brigade and ambulance service;

· refrained from using torture and other forms of force or violence immediately after dispersing the gathering; and
· refrained from any provocations and taken necessary steps in the face of provocative actions by individuals unknown to the protestors.
None of the above principles was respected by the Kazakhstani authorities. This is very important for any evaluation of the fairness of the trial. The defendants, many of whom were wounded, lost  family members during the events, were tortured or were included among the defendants by pure accident were the victims of excessive and illegal use of force rather than  the perpetrators of violence.  In the opinion of the International Monitoring Mission, the court should have taken into account the fact that during the trial the actual course of the events on December 16, 2011 was never established. There are numerous indications that the principal responsibility lay with the state authorities (police and local authorities). 
· It was the authorities’ obligation to prove at the trial that the protestors started the riots and that the use of force by the police was a legal and proportionate reaction to the protestors’ violent acts. In this case the defendants might have been held responsible for participation in the riots.  However, as this was not proven during the trial the authorities should have been held responsible for using force and, in accordance with the presumption of innocence, the accused should have been held free from responsibility.
· Even had it been proven that both the police (five of whom were convicted in a separate trial) and the workers were to blame for the riots, there are still many indications that law enforcement agencies knowingly provoked the riots, which would mean that the use of force by the police was absolutely illegal. Therefore, the people’s reaction to the police violence -- throwing stones, calling for an uprising, cursing the police and making indecent gestures at the police officers who were shooting at them – should have been considered an expression of legal self-defense against the illegal use of force. Additionally, there is a psychological aspect to it: when violence is unfairly used against people, it brings their counteraction. Those aspects should also be taken into consideration during the trial and sentencing and the defendants should have been acquitted.

II. Major Human Rights Violations during the Preliminary Investigation  and Trial
The International Monitoring Mission noted numerous violations of human rights committed by representatives of law enforcement authorities during the preliminary investigation and trial. The most serious violations included: 

2.1. 
The use of torture and inhuman and humiliating treatment of the accused and witnesses.
In accordance with Art. 7 of the UN International Covenant on Civil and Political Rights (ICCPR) and Art. 2 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), use of torture on the territory of a state which signed those international documents is strictly prohibited. Use of torture towards the defendants also violates the right to a fair trial, as determined in Art. 14 of the ICCPR.
In court, 27 of the defendants alleged that they were the victims of torture, cruel and degrading treatment at the hands of the police.  The 27 were: Tuletaeva Roza, Utkilov Shabdal, Dosmagambetov Maksat, Dzharylgasinov Naryn, Zhusipbaev Kanat, Kaliev Tanatar, Irmuhanov Ertay, Askaruly Nurlan, Dzhumagaliev Muratbay, Kosbarmakov Murat, Murinbaev Zhanat, Dusenbaev Parahat, Akddzhigitov Serik, Ergazev Zhanbyr, Besmagambetov Zharas, Koyshibaev Samat, Muhamedov Rasul, Edilov Kayrat, Sarybaev Mels, Koyshibaev Kayrat, Mukashev Nursoltan, Aminov Marat, Shamov Agilbek, Abdurahmanov Esengeldi, Amanzholov Zhiger, Munaytpashev Aybek, and Bekzhanov Karl.
Seven of the accused who did not allege that they were the victims of torture were wounded on December 16, 2011 and were mostly hospitalized for treatment during the preliminary investigation. The Monitoring Mission does not have precise information with respect to three accused (Saktaganov Talgat, Nepes Bauyrzhan, Bopilov Zhenis) who did not allege mistreatment.
Torture and inhuman and humiliating treatment of the detained occurred immediately after the events of December 16 while they were held in temporary detention in Zhanaozen. After their transfer to Aktau, this treatment stopped. According to the testimony of Dr. Zhangylbaev of the Aktau detention centre, at the moment of their arrival all of the accused had bodily injuries, and the prosecution was notified of this fact.

The defendants alleged that torture was used to obtain evidence for the subsequent trial. The following are examples of defendants’ testimony about torture, cruel and inhuman treatment to which they were subjected d. 
At the court hearing on April 10, the defendant Abdurahmanov said that after his detention he was undressed, put naked on a cold floor while cold water was poured on him. He was unable to recognize the police officers who had tortured him because they had all worn masks.
On April 17, 2012 Parhat Dusenbaev said that he himself had come to the investigator Kabyraliev on January 2 after the burial of his father, who was killed during the events of December 16. During the investigation, the investigator hit Dusenbaev’s head against the wall and kicked him. Later the beatings continued, as a result of which Dusenbaev’s bladder was injured. Dusenbaev mentioned that because he is an Adayetz
, he was beaten on his private parts to prevent him from having descendants.

At the court hearing on April 17, 2012 Koyshibaev Samat said that:  “[...] on 16 December shooting woke me up. I saw that my sister and my brother were not there and ran to look for them. I saw police with arms, I saw that before the maternity clinic there were wounded people on the ground. I started helping them, I helped to carry them to emergency services. A boy came running and said that behind the building there were women, I thought that as a man I had to help them. I ran to help but there was smoke there, it was impossible to breathe. I called my mother and found out that my sister was at home and my brother in hospital. I ran to the hospital – there were a lot of people there, my mother was also there, she sent me back home.  In the evening when I was bringing my underage brother home, the police stopped me and told me about the curfew. I showed them my ID card but we were taken to some sort of garage where they started to beat us. They took everything from our pockets. In the garage there were other people, including some who were elderly. They took things from people; my mobile phone was taken. Somebody asked “Are you an Adaetz?” I answered yes. Then they started beating me again. One of the old men shouted that we are all Adaetzs there and they started beating him and others. We were covered in mud and blood and they poured cold water on us. Then they let go all those who had ID cards, but first they took their ID cards somewhere.  On the 19th my mother sent me to Aktau. There I found out that they were looking for me: I myself called the police and told them what I had seen and experienced. On the 9th I returned and went with my mother to the GUVD. There my mother was told that they would let me go later. They left me in the GUVD and stripped me naked. Then both Russians and Kazakhs beat me – on my head, on my body. They closed me in the sobering up ward for drunkards. Then they beat me up again. They said that I had instigated, I answered that I had not. Then they called my mother and started threatening her [...] I had been in a children’s home until I was 8 and did not want to part again with my mother, she had been on her own with children – brothers and sisters – long enough. I did not want to leave her. They said that if I owned up to everything, they would let me go to my mother, they gave me some papers to sign and I signed everything. Then they closed me in the IVS and beat me up again. Four bullies closed me in a room, put a sack on my head and beat me up, but they tried not to leave traces. But I am short (observers’ note: about 1.5m tall) and they were well-built. I thought my health would be gone. And what should I live for without health? I am my mother’s only helper. They told me that if I did not sign, they would hit me with a truncheon in a certain place. I believed them – they put a gun to my temple, strangled me with the sack. And I signed everything. After announcement of the sanction and when I had already signed all the papers – only then did they give me an attorney. Then there was more – that I should sign more papers, testimony about other people, they threatened that anyway I would have nowhere to hide. When I went to see the judge – those bullies who had beaten me were there with me and I could not say anything. And beatings every day, sometimes they came drunk, one or two of them came, sometimes they gave me no food. I promised myself that I would tell about everything in court. They also beat me for asking for an attorney, they strangled me, they threatened me with even more cruel things. That is how the investigation was conducted. When they found out about my family, when they found out that I had brothers and sisters, they said that they would violate one of my sisters and I would learn about that.”
At the court hearing on April 17, the defendant Serik Akzhigitov said that on January 3 he was taken by the police without a warrant to the GUVD where they beat him for two hours. “I asked what for and they answered that I would own up to everything immediately – to organization of and participation in mass riots.”

At the court hearing on April 17, Zhanbyr Ergazev said that on December 16, 2011 he was wounded. His first interrogation lasted about 9 hours.  He was standing. He felt terrible, there was blood and excrement. As a result he testified against two people – Kaliev Tanatar and Roza Tuletaeva -- being in a horrible mental and physical condition. He recanted that testimony in court.
At the same court hearing Zharas Besmagambetov testified that his first questioning, to which he had come himself, lasted from 9.30am to 11.00pm in the prosecutor’s office. Then, after detention, he was forced to sign documents against Roza Tuletaeva and that his testimony was obtained after he was beaten in the so-called “press-huts,” where 5 - 6 people in masks did the beating. 
Mukashev Nursoltan, who was underage, was also tortured. According to his words: “During the questioning I was forced to stand with my hands up and when the investigator didn’t like my answers he hit me on the head. He wanted me to admit participation in the riots and plundering of an ATM. Then, when he started beating me harder and harder, I started shouting and my mother came.”
It must be noted that initial questioning at police stations was conducted in breach of procedures, without appropriate supervision by superior bodies. Many of the defendants signed records of investigation without even having the chance to read what the investigators had written there. The questioning was conducted by police officers who did not have the right to do so (e.g. police officers from other regions of Kazakhstan dealing with organized crime). During detention many of the accused were cruelly beaten and police officers took valuable objects from them. The prosecutor’s office did not fulfill its responsibility to supervise the legality of the investigation. For example, at the court hearing on April 19, 2012 defendant Munaytpashev was asked about inspectors from the prosecutor’s office and replied that there had been inspectors but the police only showed them people who bore no visible traces of beating. The others were shut up in the garage or cells.
During the court hearings, members of the International Monitoring Mission registered 10 witnesses who stated that law enforcement officials had submitted them to physical abuse and psychological pressure in order to force them to provide  statements  against the defendants. In court all these witnesses withdrew  their previous statements. The following examples show how and with what purpose witnesses were put under pressure.
At the court hearing on April 25 one of the secret witnesses, Orazbay, appeared at court and said that his true surname was Dzhilmahanov. Then he said that on December 21 he and his friend were detained, they were taken to the police station and beaten up there. “They showed me a photo of Misha (nickname of one of the accused – note of the observers) and said that I should identify him or else they would kill me or put me behind bars. My testimony was a lie given under threat. The same goes for the testimony of my friend.” When the attorney asked if he would write a complaint about the acts of the police offices, the witness lost courage, cried and said that he was scared for his life and asked for protection from the police who were following him all the time.

At the court hearing on April 25 Atyrau Doskaliev retracted his previous statement. He said that he had written it under pressure because he was threatened with prison unless he gave false testimony. 
One of protected witnesses was Bazhenko. Initially he testified against the defendant via Skype as a protected witness. However the defendant recognized him by his voice and requested that he appear  in court. Then Bazhenko admitted that he had been forced to testify against others and withdrew his previous statements. At the court hearing on April 26, when Bazhenko was present in person, he said that on December 15, 2011 he was sent during his shift at work to help put up yurts. He was on the square until 9.00pm and then went home. In the morning of December 16 he came to the square to help put up yurts. Then noise and shouting started and he went home. Then the witness declared that initially he had given false testimony. In fact on December 18 he left home, was caught by OMON staff who put him on his knees and started beating him, then pushed him into a Gazel
 vehicle, where the beating continued. Then the witness was transferred to the UVD, led to a garage, forced to take off his shoes and stand on the cold floor. Nobody came from his workplace to confirm that he had been at work and did not participate in the protest. While beating the witness, they broke his arms. All that was seen by police officer Erzhan. This police officer knew that Bazhenko had put up yurts on instructions but did not stand up for him. Then the witness said that he had been beaten mainly by police officers from Aktau. Asked by the attorney who was with him when he gave the initial testimony via Skype, Bazhenko answered that he was with the prosecutor and a technician. After the hearing, when witness Bazhenko denied his initial testimony, the prosecutor told him that he had spoiled everything.
2.2. 
Other Violations of the Rights of the Defendants Related to the use of Torture. 
2.2.1. 
Violation of the right to fair trial in connection with  the admission in the case of evidence obtained by torture 

In accordance with the practice of the UN Human Rights Committee, on the basis of Art. 7 of the ICCPR and in conformity with Art. 15 of the CAT, any declaration obtained during investigation, if made under torture, should not be used as evidence in a trial.
Additionally, in conformity with Art. 14 (3) (g) of the ICCPR everyone has the right not to be forced to give testimony or admit guilt. This prohibition is quite broad. It prohibits the authorities from engaging in any sort of force, either directly or indirectly, physically or mentally, including the use of torture or cruel or inhuman treatment.

During the court hearings the accused identified some law enforcement officers called as witnesses or victims by the prosecutor as among those who had tortured them or treated them in an inhuman, humiliating manner. For example:

At the court hearing on April 5, defendant Besmagambetov identified the police officer Zhandarbekov as the person who had beaten him during detention. In addition, defendant Munaytpashev identified the police office Daulenov as one of those who beat him on 16 December, 2011.
At the court hearing on April 6, after the depositions of the victim, police officer Shahmundinov, one of the defendants identified him as the person who had threatened the accused that: "[...] he would push a truncheon into the anus [..]" Another defendant, Bekzhanov, also said that Shahmundinov had threatened him.
The defendants also made allegations of torture in relation to  police officers Klimenko V., Adilov D. and other police officers.
The court also admitted as evidence information that there is reason to believe had been obtained by torture. For example, the court admitted as reliable the testimony of Kaliev against the defendants Tuletaev, Saktaganov, Utkilov, Dzharilgasinov, Dosmagambetov and Zhusipbaev, in spite of the fact that Kaliev declared in court hearing that he had been tortured. 

What is most disturbing is the fact that Koyshibaev Samat was convicted on the basis of his self-incriminating testimony given during the pre-court investigation. The testimony was the sole evidence on whose basis Koyshibaev Samat was convicted although he spoke in detail during the trial about how he had been tortured.  The court decided that these statements were  not reliable and were made “to avoid criminal responsibility”. 
2.2.2.  Lack of an effective investigation of the defendants’ allegations of torture 
In accordance with Art. 4 of the CAT, each state should investigate all acts of torture in accordance with its criminal laws. In accordance with the practice of the UN Human Rights Committee, based on Art. 7 of the ICCPR and Art. 12 of the CAT, the state is obliged to conduct an effective and independent investigation of allegations of torture and those responsible should be punished.  Additionally, in accord with the practice of the UN Human Rights Committee, based on Art. 7 of the ICCPR, if a person is under the direct control of law enforcement agencies (e.g. under arrest), this person does not have to prove he was tortured. The burden of proof that civil servants did not use torture and that the possible injuries sustained by this person were due to circumstances for which the state is not responsible falls on the state. 
Although the judge submitted all reports on the alleged use of torture to the prosecutor’s office, the prosecutor’s office failed to investigate those cases carefully and none of the persons guilty of these acts were identified. The prosecutor’s office did not initiate any criminal cases on the basis of the testimony given by the detainees about torture. Additionally, after the Aktau SIZO doctor sent a report on the bodily injuries of the accused tо the prosecutor’s office, the prosecutor’s office was obliged to conduct an investigation of the use of torture because the state is obliged to prove that the bodily injuries were suffered as a result of circumstances for which the state was not responsible.
2.2.3. 
Denial of access to attorneys during the pre-trial phase 

In accordance with international standards, each person has the right to the assistance of an attorney during the preliminary investigation  (Principle 1 of the General principles on the role of lawyers ). This principle was confirmed in the practice of the UN Human Rights Committee
 and provides that “all detained persons should have immediate access to an attorney”.
During court hearings most of the accused declared that they had been denied access to an attorney during the initial stage of the police investigation. This is related to the use of torture by law enforcement officials for the purpose of securing incriminating evidence. According to many of the defendants, they received access to an attorney only after the initial questionings during which they were tortured or treated in a degrading manner. 

2.3. 
Violation of the right to fair trial related to fabrication of evidence by law enforcement agencies 

In accordance with Art. 14 of the ICCPR, everyone has the right to a fair court hearing  of his or her case. In accordance with the practice of the UN Human Rights Committee the right to a fair trial comprises a series of separate rights such as presumption of innocence, right to preparation and defense, right to call and question witnesses, the right to be tried without unjustified detention, etc. However, in accordance with international fair trial standards , these  rights are only “minimum guarantees.” Even respect of those minimum guarantees does not in all cases and all circumstances mean that the trial was fair. The right to a fair trial is broader that the total of the separate guarantees and depends on the overall conduct of the proceeding.
 In light of this interpretation of the  UN Human Rights Committee, it can be stated that the fabrication of evidence by law enforcement officials during the preliminary investigation violate the fair trial principle.
During this trial the International Monitoring Mission noted that a great part of the evidence against the defendants gathered during the investigation,  was fabricated by law enforcement officers or was irrelevant to the case. This was also stated at the court hearing by judge Nagashybaev Aralbay, indicating that the majority of the material gathered by the prosecution was irrelevant to the trial. It follows from the testimony of the defendants and witnesses that the preliminary investigation  was characterized by  numerous procedural violations. 
2.3.1. 
One of the main methods used to falsify evidence was the use of torture against defendants and witnesses (as described in the previous section). As indicated above, this was done in order to obtain admissions of guilt from the accused themselves or testimony incriminating the accused as guilty of organization of and participation in riots (i.e. testimony of some of the defendants against other defendants and witness testimony incriminating the defendants). Some examples of testimony of the accused are presented below:
Records of the court hearing of April 19, 2012, attorney’s questions to accused Kayrat Edilov  (during the trial the defendant reported having been tortured):
Attorney: When art. 317 was mentioned – “Were you offered to plead guilty and discontinue the case on grounds of amnesty?” 
Edilov: “They did not talk about amnesty.” 
Attorney: “What else were you told to do?” 
Edilov: “Testify against Roza Tuletaeva and Saktaganov, and then they would clean my record and drop all charges. And if I do not do that, I will be badly off.” 
On April 17, 2012 Zharas Besmagambetov testified that he had been forced to sign statements incriminating  Roza Tuletaeva and that his testimony had been obtained by torture.
2.3.2. 
Law enforcement authorities also tried to obtain evidence indicating that the accused had participated in plundering and property destruction. The defendants themselves talked about how such evidence was gathered:
At the court hearing on April 18, 2012 the defendant Adilbek Shamov said that he had worked as head of security. On December 16 at around 7-8 pm after work he was going to meet his friend Abdurahmanov. They were on their way and saw boxes lying around. They stopped and took 4 boxes to the car. Another car overtook them and they were warned that unless they stopped they would be shot. Then they were detained and taken to the GUVD. They were questioned with the use of illegal methods (beating with helmets, kicking, etc.). Then they were taken to a corridor where there were about 50 people with truncheons who started beating the defendants until they lost consciousness. Afterwards beatings continued for a whole week. On December 17, law enforcement officers loaded the car of the defendant full of things in order to show that the defendant had stolen much more. Then the defendant was taken to the garage and beaten up again, including being hit on the head with Kalashnikov guns (the defendant has a scar). 
Then the defendant said: “At the first hearing I reported that but the judge did not react. Then they started beating me up even more. I understood that all that with the boxes lying around had been pre-arranged. They caught us like smoked fish on a hook (Kazakh saying – note of the observers).” Then the accused said that he had taken the boxes but without the intention of stealing, because they were simply lying about in the street.  Shamov’s testimony was corroborated by defendant Esengeldy Abdurahmanov who had been with him in the car.
Testimony of defendant Marat Aminov: “Everything was on fire, there were about 3,000 people, after an hour, at about 1.30-2.00pm shooting started. When they started shooting, I ran away home. All that is stated in the records of the case is a lie.”  Then the attorney quoted records of the questioning in which the accused admitted that he had participated in plundering of the Akimat
.  Answer of the accused: “I was called on January 3, they came and took three people to the GUVD.
 They asked whether I had been on strike. Then they started beating. They said they would put my entire family in prison. They showed me a photo and said it was me in the Akimat. But I said that it was not me, they beat me until I agreed it was me. I was with the strikers on the 16th, then I talked about it during the questioning and they misunderstood that and adjusted that to what was convenient for them. On December16 I did not identify anyone of those who were in the Akimat and said they were my colleagues.”  Judge’s question: “But you signed with your own hand?”  Aminov’s answer: “Yes. I did not go to the Akimat, but I was forced to say I had, they beat me.”  Attorney’s question: “Were the things you had confiscated? The accused: “No, they did not confiscate anything, I was recognized by my cap – but my cap is still with me. They beat me, then my back hurt, I asked for a doctor but they tore up my requests.” [...]  To the attorney’s question as to why the defendant had said during the pre-trial investigation that he had entered the Akimat building, he answered that he hoped they would then let him go. “They showed me the video and said it was me, buy it was not me and I had other clothes. I did not take anything and I do not have the baseball bat they attributed to me, I have a different cap which they did not confiscate.”
2.3.3. 
As indicated in the previous sections, after OMON troops entered Zhanaozen and a curfew was announced, law enforcement officers detained all men they encountered in the streets, including those who had no relation to the protest and who were not on the city square on December 16. Later investigators used illegal methods in an attempt to obtain  incriminating evidence against these individuals, including through the use of torture. e. 
For example, defendants Irmuhanov, Bopilov and Sarybaev did not participate at all in the strike and were later acquitted by the court. Nevertheless, the prosecution found witnesses who gave incriminating depositions. Defendant Sarybaev said at the court hearing on April 18 that he knew that his colleague had been forced by the prosecution to testify against him and that in order to obtain testimony his colleague had been beaten with truncheons.
The court’s verdict states that one of the witnesses against Bopilov, Sarybaev and Irmuhanov was anonymous witness Orbazaev Almaz Bolatovitc, who subsequently identified himself and denied his previous testimony, claiming that it had been given under torture. Another anonymous witness whom the court did not believe was Kuntuarov Berdiaman, who testified that defendants Irmuhanov and Bopilov had participated in setting fire to the house of director of Ozenmunaygaz, K. Eshmanov.
It must be noted that among the 37 defendants, not only did it turn out that the three acquitted defendants were  detained accidentally but so were other accused, the circumstances of whose participation in the riots on December 16 was not, in our opinion, proved convincingly. 
At the hearing on April 19, defendant Tadzhenov said that on December 16 at 11.00am he left his house and went to the market to buy clothes. At about 5.40pm, when he was returning, he saw smoke and heard people shouting. He also saw the police shoot at people. The crowd started running away and he also ran away from the place. But after a few steps he felt a bullet hit his right leg. Then, wounded, he was put into a car and taken to a hospital. Initially he was in the emergency and then in the surgery ward. The following morning he and nine other people were transferred to Aktau to the 26th regional hospital. He was put in the neurosurgery ward as there was no place elsewhere. On December 30, 2011 he was discharged from the hospital and brought to the prosecutor’s office but already at 9pm was allowed to go and return on December 31. When he came on December 31, he was again sent back home. On January 16, 2012 two police officers came to his house in plain clothes and took him to the prosecutor’s office. At that time, there were about 30 people there. In the prosecutor’s office he presented his explanations, then he and nine other people were put under guard and after three days the court issued an arrest warrant for two months. Even at the court hearing the accused said that he had no relation to the protestors, he had not participated in the protest and had not thrown stones at police officers, all the more so that he had been very far away and it was impossible to throw stones at them. Nevertheless, Tadzhenov was convicted on the basis of testimony of an anonymous witness, a police officer, who said he saw Tadzhenov throw a stone at the police.
At the hearing defendant Аmanzholov said: “On October 25 I lost an eye, I was at home because I was not allowed to go out. On December 16 it was frosty, I was even more not allowed to go out. My father was at a funeral and wrote that I should not go out because there were riots in the streets. Until the 19th I did not go out. On the 19th I was taken for questioning and was questioned by investigator Karashibal Aydan. He was here  (the trial is meant – note of the observers) as a victim but what kind of a victim is he? On December 28 at about 6pm I was called and then kept until 11pm.  They forced me to testify.  At 11pm they let me go – curfew started and my father and I went home. On December 29 they called me again and told me to tell them what I knew. They hit my head on the table and said they could shoot me for attempting to escape unless I owned up. On December 30 they called again, it was investigator Mendybaev. I was with my sister. They said they had seen me near the supermarket on the day of the riots. And they locked me up. There was no defender. Punishment - straight away two months.”
Then the accused said: 
“Me and my family have no relation to the oil industry, I was not there with those on hunger strike and those protesting. On the 24th I saw in the cell a small boy who said that he had seen me – but that is not stated in the records.”  To the attorney’s question as to whether he had stolen, Amandzholov answered: “On December 28 I was searched, when I was at the GUVD the prosecutor and the investigator came, wrote in the records that they had not found anything. Then there were investigators from Aktau, they threatened, said that they could shoot me dead unless I signed, they mocked me, laughed. They also proposed I could be a witness. But how should I testify if on the 16th I was not there? You need to ask the investigators why they accused me.”
The example of defendant Bekzhanov is also worth noting. His offence was not related at all to the events on December 16. At the hearing Bekzhanov said that on December 16 he was not on the square at all. On that day he was returning home late in the evening. He was detained, tortured and accused of participating in the riots as well as of theft. What is surprising in Bekzhanov’s case is that he was accused of committing theft on December 7, 2011, i.e. long before the events of December 16, 2011. In the court the fact of the theft committed on December 7, 2011 was fully proved, and the accused was convicted. Nevertheless, it remains completely unclear, on what grounds the prosecution included Bekzhanov among the defendants in this case..
2.3.4. 
Private enterprises were misled by the prosecutor’s office with regard to the possibility of obtaining compensation for the losses they had sustained. After December 16, a governmental commission was established and inhabitants of Zhanaozen who had suffered losses were invited to report to city hall in order to describe their losses. Compensation was promised from the state budget. Later, the entrepreneurs’ reports on the losses they had sustained were submitted to the prosecutor’s office, the entrepreneurs were given the status of victims and were summoned by the prosecution to appear in court. Many of the entrepreneurs found out about their status of victims in the trial only from the summons sent to them by the court. The prosecution failed to obtain the consent from the entrepreneurs to their participation in the trial in the capacity of victims. The entrepreneurs were also not informed about the legal consequences of their participation (or non-participation) in the trial. As a consequence, most of private entrepreneurs withdrew their reports, stressing that the damage had not been caused by the accused.

2.4. 
Violation of the right to a fair trial related to the use of testimony of witnesses/victims who were police officers and anonymous witnesses 

In accordance with international standards the use of anonymous witnesses who are police officers violates the right of the defendant to question witnesses because the defendant is deprived of the information necessary to question the witness’s reliability. The basic principle is that police officers who are summoned as witnesses should testify in open hearing in the courtroom. Hiding of their identity is admissible only in exceptional cases to ensure the possibility of employing those officers in operating activity in the future (e.g. if the police officer works as a secret agent). 

Additionally, if the sentence is based mainly on testimony of anonymous witnesses and police officers in the capacity of witnesses, then such sentence may render the entire trial as a whole unfair. This principle follows from the practice of the UN Human Rights Committee
 (based on art. 14 of the ICCPR) and from the practice of the European Court of Human Rights
.

While evaluating the participation in the case of police officers in the capacity of witnesses and of anonymous witnesses (some of whom were also police officers), two aspects must be taken into consideration:
· to what extent police officers in the capacity of witnesses and anonymous witnesses are reliable; and
· the extent to which the verdict was based on testimony by anonymous witnesses and police officers in the capacity of witnesses; if there was any evidence of the defendants’ guilt other than the testimony of anonymous witnesses and police officers in the capacity of witnesses.
2.4.1. Question of reliability of testimony of witnesses/victims who were police officers and anonymous witnesses 

When evaluating the degree of reliability of witnesses who are police officers (including police officers  whose identity is secret), it is necessary to note that they took part in dispersing the protest on December 16, 2011. As was indicated above, there are many grounds to claim that the riots were provoked by the authorities and as a result of the use of force there were victims among civilians. Many of these police officers themselves used arms on December 16, 2011. For example at the hearing on April 17, 2012 police officer Myltykov participated, though he personally had ordered police to open fire and shoot at the protestors .
Additionally, many of the witnesses who are police officers, including those who testified anonymously, participated in interrogations during which the defendants and witnesses were tortured. For example, at the hearing on April 5, 2012 defendant Besmagambetov identified police officer Zhandarbekov as the person who had beaten him during his detention. At the hearing on April 6, 2012 defendant Bekzhanov said that the victim police officer Shahmundinov had threatened him with sexual violence, violation with a police truncheon. At the hearing on April 18, 2012 some defendants identified witnesses Klimenko and Adilov, both police officers, as the persons who had tortured them during the investigation.
Below we quote the question of defendant Dusenbaev to witness Onerov at the hearing on April 26,  2012:
Defendant Dusenbaev: “On the 20th you were in the prosecutor’s office. Do you remember how you with six police officers beat me and it was you who stapled my ear with a stapler?”
Witness Onerov: “No, nothing like that happened.”
Defendant Dusenbaev: “You personally beat me, Irmuhanov, Dzharylgasynov, took signatures from them and told me that you would deal with me unless I signed. I complained specifically about him to the court, to the prosecutor’s office, why is he still free?”
It is also necessary to comment on the quality of the information presented during the trial by the witnesses / victims who were police officers and by anonymous witnesses. As an example we present below records of the questioning of the secret witness Marat of April 25, 2012.
Маrat: “On December 16 I went to the square where there were about 2000 people wearing various clothes, some had covered faces and in their hands they held various objects (sticks, bottles with explosives and stones). They started breaking everything, setting fire, attacking police officers. The scarf covering the face of one of them dropped. I recognized him, it was Shamilov Islam. Shamilov gathered around him a few persons and together with them continued breaking everything”.  Then witness Маrat said that he had known defendant Shamilov for a long time, they live in the same district.
Prosecutor’s question: “What namely did Shamilov do?”
Маrat: “He broke glass in the city hall and set fire to the Christmas tree.” 
Prosecutor: “Was the photo shown to you at the pre-trial investigation?” 
Маrat: “Yes. I recognized him.”
Attorney’s question: “How tall is Shamilov?”
Маrat refused to answer.
Attorney: “Маrat, are you reading now (the testimony he gave at the pre-trial investigation are meant – note of the observers) or you saw everything?”
Маrat: “I saw.”
Attorney: “I have in front of me you deposition, from which it follows that you speak word for word as written in it.” 
Маrat does not answer.
Attorney: “Why did you in your deposition call Shamilov a criminal and terrorist?”
Маrat: “He simply wears clothes like that and walks like that.” 
Attorney: “Where did you stand when he destroyed the pavement?”
Маrat: “In the middle of the square.”
Attorney: “Why in the first deposition did you indicate that people were helping him and now you are saying that he did that alone?”
Маrat does not answer. 
During the trial there were also other cases which provide grounds to believe that the testimony of witnesses/victims who were police officers and of anonymous witnesses were dictated by the prosecution. For example, at the hearing on April 19, an attorney quoted from the depositions of police officers Klimenko and Agilov concerning theft on December 16. It turned out that they coincided with the record practically word for word.
There are also many doubts concerning the testimony itself. For example, at the hearing on  April 25, secret witness Kuanysh said that he had recognized Ayzhan Dusenbaev from a distance of 150 meters. Another secret witness Kayrat, when testifying, explained that he had recognized one of the defendants among a big crowd in which many people were throwing stones. At the court hearing on May 10, police office Beshibetov said he recognized Tulegenov and Amanzholov among two thousand people in the crowd but was unable to answer questions regarding the specific circumstances.
There also doubts concerning the testimony of anonymous witnesses other than police officers. For example, the court verdict states explicitly that depositions by the anonymous witness Orazbaev and of witness Kozhaberdiev against Irmuhanov had been obtained under pressure from the police, as a result of which both witnesses denied their testimony at the court hearing.  Many other examples can also be presented of situations in which law enforcement officials used torture and psychological pressure on anonymous witnesses in order to obtain testimony incriminating the defendants (e.g. the case of witness Bazhenko, witness Azamat whose mother (witness Zharihanova) said that he had been threatened by the police and she herself was under constant police watch, etc.).
In conclusion, it can be stated that the participation in the trial of the witnesses / victims (including those who testified anonymously) puts in doubt the objectivity of the trial:
· The police were interested in proving that it was the defendants who were guilty of the riots of December 16, 2011 and that their reaction was legal;
· The police were interested in discrediting allegations they used torture and other forms of pressure on the defendants;
· There is corporate solidarity among law enforcement authorities, and a certain degree of mutual dependence between different agencies because the prosecutor’s office has broad powers;
· The identity of anonymous witnesses who were not police officers is unknown, and there is extensive testimony of pressure on witnesses, including torture, so that the reliability of the testimony provided by those witnesses is also questionable . To evaluate the reliability of these testimonies it would be necessary to know the identities of the witnesses, assess how they are related to the participants in the events (oil industry workers or police officers), determine whether pressure was exercised on them. Only in that case would it be possible to reach conclusions regarding the reliability of the statements. 
2.4.2. Degree in which the sentence is based on testimony of secret witnesses and witnesses/victims who are police officers 

The International Monitoring Mission below presents a table indicating cases in which justification of the verdict was based on testimony by anonymous witnesses and policemen who  appeared in court in the capacity of either witnesses or victims.
	Accused
	Witnesses – police officers/

anonymous witnesses 
	Other evidence

	Dzhumagaliev 
	Sentenced based on testimony of 2 victims police officers and 2 anonymous witnesses police officers
	video 

	Kosbarmakov 
	Sentenced based on testimony of 2 victims police officers and 1 anonymous witnesses police officer
	video

	Еrgazev 
	Sentenced based on testimony of 1 victim police officer and 2 anonymous witnesses police officers
	video

	Nepes
	Sentenced based on testimony of 2 victims police officers
	1 witness

	Dusenbaev 
	Sentenced based on testimony of 3 victims police officers, 2 anonymous witnesses police officers and 1 anonymous witness
	video

	Аkdzhigitov 
	Sentenced based on testimony of 1 victim police officer and 1 anonymous witnesses police officer
	video

	Isakov
	Sentenced based on testimony of 1 victim police officer
	video

	Аspentaev 
	Sentenced based on testimony of 1 anonymous witness police officer
	----

	Мuhammedov 
	Sentenced based on testimony of 1 witness police officer
	----

	Shamilov 
	Sentenced based on testimony of 1 anonymous witness police officer
	----

	Теlegenov 
	Sentenced based on testimony of 1 anonymous witnesses police officer and 1 anonymous witness
	----

	Таdzhenov 
	Sentenced based on testimony of 1 anonymous witness police officer
	----

	Utebekov 
	Sentenced based on testimony 1 anonymous witness
	----

	Аmanzholov 
	Sentenced based on testimony of 2 anonymous witnesses (there is evidence that pressure was exercised on one of them)
	----

	Dusenbaeva Ayzhan 
	Sentenced based on testimony of 1 anonymous witness police officer and 1 anonymous witness
	----

	Аminov 
	Sentenced based on testimony of 1 anonymous witness police officer 
	1 witness employed in local authorities 

	Shamov 
	Sentenced based on testimony of 2 witnesses police officers (both accused by the defendants of using torture)
	----

	Аbdurahmanov 
	Sentenced based on testimony of 2 witnesses police officers (both accused by the defendants of using torture)
	----

	Мuntaytpashev 
	Sentenced based on testimony of 2 witnesses police officers (both accused by the defendants of using torture)
	----

	Мurinbaev  
	Sentenced based on testimony of 1 victim police officer
	----

	Koyshibaev Kayrat 
	Sentenced based on testimony of 1 witness police officer 
	----


It must be noted that in each of these cases the main evidence used was the testimony of either police officers or secret witnesses. In this context it must be taken into account that the International Monitoring Commission documented numerous reports that this testimony raised doubts as to its reliability, and that the prosecution falsified evidence during the pre-trial investigation. This in turn provides grounds to conclude that the use of police officers in the capacity of witnesses and of anonymous witnesses in the trial may be considered as a violation of the right to a fair trial.
2.5. 
Violation of the right to a fair trial related to non-respect of the right to presumption of innocence 

In accordance with Art. 14 (2) of the ICCPR each person has the right to the presumption of innocence, i.e. to be considered as not guilty until his or her guilt is proved in conformity with the law during a fair court trial. In this respect, the UN Human Rights Committee announced that “by force of the presumption of innocence the burden of proof of guilt is on prosecution and all doubts should be interpreted to the benefit of the defendant. No one can be declared guilty until the guilt is proved without justified doubts.”  

Analyzing the trial from the perspective of the principle of presumption of innocence, the International Monitoring Mission reached the conclusion that the principle had been respected with regard to defendants Irmuhanov, Bopilov and Sarybaev, who had been acquitted, and with regard to defendant Bekzhanov (he was sentenced for theft but not for participation in the riots)
.
In the opinion of the International Monitoring Mission the principle of presumption of innocence was violated in sentencing of defendants: Dzhumagaliev, Kosbarmakov, Ergazev, Nepes, Dusenbaev, Akdzhigitov, Isakov, Aspentaev, Muhammedov, Shamilov, Telegenov, Tadzhenov, Utebekov, Amanzholov, Dusenbaeva Ayzhan, Аminov, Shamov, Abdurahmanov, Munaytpashev, Murinbaev, Kayrat Koyshibaev. The basis for these conclusion include:
· The fact that the court’s verdict was mainly based of the testimony of secret witnesses and police officers (described in section 2.4.2);
· The use of torture against twelve defendants from that group: Dzhumagaliev, Kosbarmakov, Ergazev, Dusenbaev, Akdzhigitov, Muhammedov, Amanzholov, Аminov, Shamov, Abdurahmanov, Munaytpashev, Murinbaev, Kayrat Koyshibaev;

· Insufficient justification of the court ruling, which failed to take into consideration the fact that the responsibility for the riots on December 16, 2011 was not only on the oil industry workers but mainly on the authorities and law enforcement agencies (as described in section I of the report, incl. in 1.5).
All the above provides grounds to claim that the guilt of the group of defendants was not proved beyond reasonable doubt.

There are also doubts concerning the sentence of defendants Besmagambetov, Mukashev, Edilov and Askarulu due to:
· The use of torture against the defendants; and
· Insufficient justification of the court ruling, which failed to take into consideration the fact that the responsibility for the riots on December 16,  2011 was not only on the oil industry workers but mainly the authorities and law enforcement bodies (described in section I of the report, incl. in 1.5).

There are justifiable doubts concerning the conviction of Samat Koyshibaev, who was sentenced on the basis of his own self-incriminating testimony during the pre-trial investigation. During the trial Samat Koyshibaev stated that he had been tortured. No investigation was conducted in connection with that statement and the judge adopted as the basis of the sentence his self-incriminating testimony, saying that in alleging torture the defendant had intended to avoid criminal responsibility. In the opinion of the International Monitoring Mission, self-incriminating testimony cannot be the sole grounds for a conviction, all the more so when there is a statement on the use of torture, which constitutes a violation of the presumption of innocence.

There are also doubts regarding the convictions related to organization of the riots with regard to defendants Kaliev, Tuletaeva, Ytkilov, Saktaganov, Dzharylgasynov,  Dosmagambetov and Zhusipbaev. The International Monitoring Mission considers that accusations of their participation in organizing the riots requires additional investigation.  Their sentences are based mainly on the testimony of defendant Kaliev during the pre-trial investigation. However, during the main trial Kaliev declared that he had been tortured by law enforcement agencies. No investigation was conducted regarding this allegation and the behavior of the prosecutors during the trial gives grounds to believe that Kaliev’s statements were not unsubstantiated. (Kaliev for a long time isolated himself from the remaining defendants and the judge for a long time refused to respond to questions and motions by the attorneys related to Kaliev’s situation).
In the court’s opinion, Kaliev’s testimony was corroborated by the testimony of witness Eskulov, however during the main trial the International Monitoring Mission noted statements regarding pressure that had been exercised on the witness by law enforcement agencies. Other evidence used by the court were recordings of calls and text messages of Roza Tuletaeva. They indeed contain statements which can be interpreted as incitement to mass riots or preparation for them. However the text messages were addressed to unknown people and in the group of defendants only Utkilov had received messages from Tuletaeva. The situation regarding preparation of bottles with explosives by Kaliev was also not clarified completely.
All this provides ground to claim that the guilty verdicts for this group of defendants were not sufficiently justified. 

Conclusion
The International Monitoring Mission believes that the trial of the oil industry workers from Zhanaozen cannot be considered consistent with fair trail standards due to:

· credible allegations of the use of torture against both defendants and witnesses, and the lack of an effective investigation into these allegations;

· the admission into evidence of testimony obtained through the use of torture;
· the denial of access to attorneys for defendants during the initial stages of the investigation;

· serious indications that evidence was falsified by law enforcement authorities;

· the extensive use of testimony by police officers and anonymous witnesses as the basis for the verdicts handed down, given  the unreliability of such testimony;
· lack of respect for the right to be presumed innocent; and
· lack of a complete and independent investigation into the events of December 16, 2011. As a result, the court was unable to establish an objective account of these events, take into consideration in its verdict the extent of the responsibility of the authorities for the riots; , and consequently correctly qualify the actions of the defendants who, as a matter of fact, should have been considered victims and not defendants. 

�  The Civic Solidarity Platform consists of more than 40 non-governmental, human rights organizations from Europe, Central Asia and North America. The monitoring mission included representatives of the Helsinki Foundation for Human Rights (Poland); the Ukrainian Helsinki Human Rights Union, the Norwegian Helsinki Committee; the Association of Ukrainian Human Rights Monitors on Law-enforcement; and the Kazakhstan International Bureau for Human Rights and Rule of Law.


� ОMON – special purpose militia units used to suppress riots.


� Examples of such cases are described in sections 2.1, 2.2, 2.3 of the report


� The standards are established in UN documents: International Covenant on Civil and Political Rights, Basic Principles of Use of Force and Firearms by Law Enforcement Officers. A compilation of international standards in this area is also presented in the publication “Guidelines of freedom of peaceful gatherings”, 2nd edition, 2010, prepared by Bureau for Democratic Institutions and Human Rights of OSCE and European Commission for Democracy through Law (Venetian Commission) of the Council of Europe.


� One of Kazakh clans living in the vicinity of Zhanaozen. Most of those who participated in the strike and protest were members of this clan.


� Minivan produced in Russia.


� Conclusions of the UN Human Rights Committee, UN Doc. CCPR/C/79/Add.74, 9 April 1997, § 28.


� General comments of the Human Rights Committee 13, § 5.


� Аkimat – city hall.


� GUVD – Urban Internal Affairs Department.


� Conclusions of the UN Human Rights Committee, UN Doc. CCPR/C/79/Add.75, 9 April 1997, par. 21, 40.


� Cases of Van Mechelen and others v. the Netherlands, case no. 22065/93, 23 April 1997 and Doorson v. the Netherlands, case no. 20524/92, 26 March 1996.


� However it cannot be stated that the right to a fair trial as a whole was respected with regard to defendants Irmuhanov, Sarybaev and Bekzhanv because they declared that they had been tortured.






